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OPINION AND ORDER

The appellant has filed a petition for review of an

initial decision that sustained his removal. For the reasons

set forth below, we GRANT the petition and AFFIRM the initial

decision AS MODIFIED by the Opinion and Order. The

appellant's removal IS SUSTAINED.

BACKGROUND

The appellant filed a petition for appeal from the

agency's action removing him from the position of Deputy

United States Marshal (DUSM), GS-11, with the United States



Marshals Service. See Initial Appeal File (IAF), Tab 1. The

agency based the action on its determination that the

appellant suffered from a mental illness which rendered him

medically unfit to carry a weapon and thus to perform the

essential functions of his law-enforcement position. See IAF,

Tab 4, Subtabs 4J, 4W. The appellant contended that he did

not suffer from a mental condition that disqualified him from

performing the duties of his position, and he raised the

affirmative defense of handicap discrimination. See IAF,

Tabs If 24.

After a hearing, the administrative judge sustained the

appellant's removal. See Initial Decision (I.D.) at 1-31.

Based on his review of the medical evidence of record and the

testimony of three expert witnesses in psychiatry, he

concluded that the appellant suffered from a delusional

paranoid disorder that rendered him unfit to perform the

duties of his position, and he sustained the agency's charge.

See I-D» at 3-28. Concerning the. issue of handicap

discrimination, the administrative judge found that the

appellant had not articulated a reasonable, accommodation with

his argument that the agency should either return him to duty

subject to periodic psychiatric evaluation or conduct a

[nationwide search for a position to which he could be

[reassigned. 6'ee id. at 28-30. Finally, the administrative

judge determined that the appellant's removal was reasonable

under the circumstances and promoted the efficiency of the

service. See id. at 30-31.



In his petition for review, the appellant alleges that

the administrative judge erred by failing to identify the

proper legal standard for determining whether the appellant

was medically disqualified from performing the duties of his

position; he also contends that the administrative judge did

not adequately address the conflicts among the expert

witnesses concerning the diagnosis of his condition and his

ability to perform the duties of his position. see Petition

for Review File (PFRF) , Tab 1 at 3-19. Concerning the issue

of handicap discrimination, the appellant argues that the

agency should have accommodated him by reassignment to one of

several administrative positions located in Virginia, Texas,

and Georgia. See PFRF, Tab 1 at 19-24. He also contends that

the agency should have accommodated him by returning him to

duty as a DUSM with periodic psychiatric monitoring and

treatment. See id. at 24. Finally, he asserts that the

agency should have mitigated its penalty selection by

reassigning him to one of the administrative positions

mentioned above. See id. at 25-27. The agency has responded

in opposition to the appellant's petition for review.

See PFRF, Tab 3.

ANALYSIS

The appellant's medical fitness for duty

Contrary to the appellant's assertion, see PFRF, Tab 1

at 4-7, the administrative judge did identify the proper

standard for evaluating the appellant's fitness to perform the

duties of his position. In the initial decision, see I.D.



at 19, he cited 5 C.F.R. § 339.206, which reads in pertinent

part;

For positions with medical standards or physical
requirements, or positions subject to medical
evaluation programs, a history of a particular
medical problem may result in medical
disqualification only if the condition at issue is
itself disqualifying, recurrence cannot medically be
ruled out, and the duties of the position are such
that a recurrence would pose a reasonable
probability of substantial harm.

We note that the appellant himself cites this regulation in

setting forth the proper standard to be applied in this

appeal. See PFRF, Tab 1 at 5 n.l. The administrative judge

also considered, see I.D. at 19, the medical qualifications

for a DUSM, which provide inter alia that "operational

personnel or applicants must possess emotional and mental

stability with no history of a basic personality disorder."

See IAF, Tab 4, Subtab 4Z. In addition, tie agency's policy

on firearms makes clear that the ability to carry and use a

firearm safely is an essential part of the duties of a DUSM.

See IAF, Tab 41, Exhibit 4.

Whether the appellant met the standards for medical

qualification as a DUSM depended on an evaluation of the

medical evidence of record and expert testimony concerning his

mental condition. In analyzing the testimony of the expert

witnesses, the administrative judge applied the standard for

resolving factual disputes and questions of credibility, as

set forth in Hillen v. Department of the Army, 35 M.S.P.R.

453, 458 (1987). See I.D. at 22. This was not the most

appropriate standard. It is clear from our examination of the



record, set forth in more detail below, that the dispute among

these witnesses over the appellant's diagnosis involved a

conflict of expert medical opinion rather than an argument

over the basic facts of the appeal. Therefore, in assessing

the probative weight of each medical opinion, the

administrative judge should have considered whether the

opinion was based on a medical examination, whether the

Dpinion provided a reasoned explanation for its findings as

distinct from mere conclusory assertions, the qualifications

of the expert rendering the opinion, and the extent and

duration of the expert's familiarity with the treatment of the

appellant. See, e.g., Bahm v. Department of the Air Force,

38 M.S.P.R. 627, 632 (1988).

In any event, however, it appears that the administrative

judge set forth a sound and well-reasoned basis for assigning

more probative weight to the testimony of the agency's expert

witness (Dr. Mathews) than to the testimony of the appellant's

expert witnesses (Dr. Stern and Dr. Daniel). Dr. Mathews

diagnosed the appellant as suffering from a mental illness

known as delusional paranoid disorder; he concluded that

recurrence of delusional episodes could not be ruled out and

that a recurrence would, given the appellant's carrying of a

firearm as part of his duties, pose a reasonable probability

of substantial harm. See IAF, Tab 4, Subtab 4F; Hearing Tapes

Day One (H.T. 1) , Sides 3A, 3B, 4A, Testimony of Dr. Thomas

Mathews. Dr. Stern and Dr. Daniel stated that the appellant

had a less serious mental illness known as paranoid



personality disorder, and they opined that the appellant's

potential for causing harm to himself or others was relatively

limited and would not render him unfit to carry a firearm.

See IAF, Tab 4, Subtab 4K, and IAF, Tab 40, Exhibit F; H.T. 1,

Sides 4A, 4B, 5A, Testimony of Dr. Melvin Stern, and Hearing

Tapes Day Two (H.T. 2), Sides 3A, 3B, Testimony of '/r. David

Daniel.

The conflict of expert opinion over the diagnosis of the

appellant's condition derived to a great extent from a

disagreement over the significance of events in the

appellant's life that occurred during the months of

December 1990 and January 1991. A police report and hospital

records show that on December 24, 1990, the appellant was

taken into custody and involuntarily coim .tted to a hospital

in Richmond, Virginia, for psychiatric observation. See IAF,

Tab 4, Subtabs 4A, 4B. Police officers from Chesterfield

County, Virginia, went to the appellant's residence on that

date in response to twelve complaints by him that his

residence was going to be burglarized. See id., Subtab 4A.

They found him heavily armed1 as well as "very paranoid" and

"talking in circles,* and they reported his statements to them

that he had not been sleeping or turning on his lights for

14 days due to his fear that he was going to be attacked by

1 The appellant was carrying a semi-automatic pistol with two
magazines of ammunition along with a night-vision scope, and
the police officers found in his residence several handguns
and rifles as well as boxes of ammunition. See IAF, Tab 4,
Subtab 4A.



six people in black suits whom he had observed staying next

door to his residence. See id. The appellant also told them

thai: he had not been flushing his toilet because he did not

want to be heard; at that point, apparently, a call was placed

to the county's mental health unit, and the appellant was

taken to Charter Westbrook Hospital. See id.

At some point after his involuntary commitment, the

appellant chose to stay at the hospital voluntarily for

further treatment; after psychiatric observation and follow-up

testing, the appellant was released from the hospital on

January 17, 1991. See IAF, Tab 4, Subtab 4B. The discharge

summary as well as accompanying written psychiatric reports

diagnosed the appellant as having a paranoid disorder

characterized by delusional thinking. Sea id. Dr. Mathews

examined the appellant in lace January 1991 and submitted a

report in March 1991 in which he concluded that the appellant

suffered from delusional paranoid disorder and was medically

unfit to carry a gun. See IAF, Tab 4, Subtab 4F.

In July 1991, Dr. Stern diagnosed the appellant as having

paranoid personality disorder and pronounced him fit to return

to duty and carry a firearm; Dr. Daniel made a similar

diagnosis in A-gust 1992. See IAF, Tab 4, Subtab 4K; Tab 40,

Exhibit F.

The evidence of record shows that the difference between

delusional paranoid disorder and paranoid personality disorder

is that the former is characterized by the presence of a

"nonbizarre delusion" that lasts at least one month. See IAF,
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Tab 41, Exhibit 9. A "delusion* is a false personal belief

based on an incorrect inference about external reality and

final;, sustained in spite of what almost everyone else

believes and in spite of what constitutes incontrovertible and

obvious proof to the contrary. See IAF, Tab 40, Exhibit L. A

"nonbizarre delusion" is a delusion involving situations in

real life (being followed, deceived, etc.)- See IAF, Tab 41,

Exhibit 9. Dr. Stern characterized the appellant's behavior

in December 1S90 and January 1991 as excessive and overly

susjpicious but. stated that it did not cross over into

delusional uvinking lasting at least a month. See H.T. 1,

Sices 4A, 4B, 5A, Testimony of Dr. Kelvin Stern. Dr. Daniel

reported that, the appellant's fear of being burglarized was an

"over-valued idea," defined as an unreasonable and sustained

belief less firmly held than a delusion. See IAF, Tab 40,

Exhibit F; H.T. 2, Sides 3A, 3B, Testimony of Dr. David

Daniel. Dr. Mathews testified that the appellant's fear of

being burglarized and for his personal safety grew into a

conviction, lasting more than a month, th=at a vast scheme

existed to deprive him of his possessions and his life;

Dr. Mathews stated that this conviction moved the appellant to

pre ;are for a confrontation in which, against the advice of

local police officers, he was willing to use deadly force.

See H.T. 1, Sides 3A, 3B, 4A, Testimony of Dr. Thomas Mathews.

The administrative judge based his resolution of this

dispute over diagnosis on an examination, see I.D. at 6-14, of

a report submitted by the appellant to Dr. Mathews in early



1991, in which the appellant described his perception of the

events in his life during December 1990 and January 1991.

See IAF, Tab 4, Subtab 4E. Dr. Stern and Dr. Daniel appeared

to state at the hearing that the report manifested merely an

excessive fear of burglary as well as a general fear of being

confined to a psychiatric ward for observation. See H.T. 1,

Sides 4A, 4B, 5A, Testimony of Dr. Melvin Stern; H.T. 2,

Sides 3A, 3B, Testimony of Dr. David Daniel. Dr. Mathews

testified about the. report in much greater detail and found

that it showed the appellant's perception of a vast conspiracy

against him. See H.T. 1, Sides 3A7 3B, 4A, Testimony of

Dr. Thomas Mathews.

Thft administrative judge found, see I.D. at 22-24, that

Dr. Mathews' diagnosis had more probative, value, because it

took greater account of the appellant's behavior in

December 1990 and January 1991 and more accurately described

the appellant's mental condition as revealed by his own

report. We agree. That report does not merely shovv a general

excessive fear of burglary_ and concern and discomfort about

psychiatric observation and treatment. Instead, it reveals

that the appellant treated the movement of almost every

vehicle by his residence and all the activities of his next-

door neighbors as part of an incredibly elaborate effort at

burglarizing his house. See IAF, Tab 4, Subtab 4E. Moreover,

as the administrative judge observed, see I.D. at 24, the

appellant believed that his life "would end in a violent,

life-threatening confrontation" with this burglary ring. The
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appellant armed himself, informed the police that he was

prepared to use deadly force, and in response tc their

objections told them to have a homicide unit standing by.

See IAF, Tab 4, Subtab 4E. When the police found him on

December 24, 1990, the appellant was crouched in the bushes in

front of his house, armed, with dirt smeared on his face.

See id. This marked the culmination of an extraordinary

effort, characterized by sleepless days and nights as well as

complaints from his neighbors about his behavior, aimed at

staking out his own home and foiling the violent burglary

attempt he was sure would come. See id. His perception of

threats to his safety did not end at that point but continued

for more than a month thereafter to include the belief that a

large riumbar of individuals (the Chesterfield County police,

hospital personnel, a pharmacist, and storage-shad operators)

were conspiring to deprive him of his life and property.

See id.

As noted above, the hearing record shows that Dr. Mathews

took the appellant's report more seriously and discussed it in

more detail than did Doctors Stern and Daniel. To that

extent, Dr. Mathews appears to have had a firmer understanding

of the manifestat-ons of the appellant's mental condition than

the other expert witnesses. The administrative judge thus

correctly found, see I.D. at 22-24, that Dr. Mathews'

diagnosis of delusional paranoid disorder had more

persuasiveness and probative weight than the other diagnoses,

because it encompassed a more thorough discussion of the
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history of the appellant's illness. See Bahm, 38 M.S.P.R.

at 632.

The appellant argues, see PFRF, Tab 1 at 3-4, that the

administrative judge should have placed more weight on the

diagnoses of Dr. Stern and Dr. Daniel because they were more

recently made and showed improvement in the appellant's

condition. Even if that finding could be made, it would not

be dispositive, because Doctors Stern and Daniel admitted that

delusional paranoid disorder can go into remission and then

resurface. See H.T. 1, Sides 4B, 5A, Testimony of Dr. Melvin

Stern; H.T. 2, Side 3B, Testimony of Dr. David Daniel,2 The

appellant also argues, see PFRF, Tab 1 at 15-17, that

Dr. Mathews changed his diagnosis between the time of his

first findings in March 1991 and the date cf the hearing. The

evidence of record and the hearing record do not support this

assertion; Dr. Mathews made additional suggestions for

treatment of the appellant but did not state that he was

changing his diagnosis. See IAF, Tab 40, Exhibit D at 40,

2 The appellant also asserts that the qualifications of
Dr. Stern and Dr. Daniel are superior to those of Dr. Mathews
and that they have greater familiarity with the appellant's
condition than Dr. Mathews does; he contends that the
administrative judge should therefore have assigned more
probative weight to their testimony than to Dr. Mathews'
testimony. See PFRF, Tab 1 at 12-14. As noted above, the
administrative judge correctly found that Dr. Mathews gave a
more reasoned explanation of the appellant's condition, based
on a more thorough discussion of his medical history.
Therefore, even assuming arguendo that the appellant's
assertions are true, the administrative judge properly
assigned more probative weight to Dr. Mathews' testimony than
to the testimony of Dr. Stern and Dr. Daniel. See Lahm,
38 M.S.P.R. at 632.
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43, 44; H.T. 1, Sides 3A, 3B, 4A, Testimony of Dr. Thomas

Mathews; H.T. 2, Sides 1A, IB, Testimony of Dene James.

The evidence of record indicates that individuals

suffering from delusional paranoid disorder of the type

experienced by the appellant are often resentful and angry and

may resort to violence. See IAF, Tab 41, Exhibit 9. The

description above of the ' member 1990 incident at the

appellant's residence tends to support this statement; it

raises a well-grounded concern that the next delusional

episode experienced by the appellant, in his position as an

armed DUSM, would pose a reasonable probability of substantial

harm to himself or others. The administrative judge thus

correctly sustained, see I.D. at 24, 26-28, the agency's

charge of medical unfitness. See 5 C.F.R. § 339.206.

3 Regarding the charge of medical unfitness, the appellant
argues that the administrative judge ignored evidence of
improvement in his condition and cites Morgan v. United States
Postal Service, 48 M.S.P.R. 607 (1991), for the proposition
that the agency cannot remove an employee for disability when
that disability is now cured. See PFRF, Tab 1 at 16 n.7.
Dr. Stern and Dr. Daniel evaluated the appellant more recently
than did Dr. Mathews, and they offered a diagnosis of the
appellant's condition that was less serious than the one given
by Dr. Mathews. See IAF, Tab 4, Subtabs 4F, 4K; Tab 40,
Exhibit F. However, Dr. Mathews testified at the hearing that
he had reviewed their reports and accounted in part for the
difference in diagnosis by stating that the appellant's
delusional paranoid disorder could go into remission and then
resurface. See H.T., Sides 3A, 33, 4A, Testimony of
Dr. Thomas Mathews. Thus, he concluded that even if their
reports were correct, the appellant's condition may have been
in temporary remission at the time the examinations were made.
See id. The appellant thus has not set forth clear evidence
that his mental condition has been cured and that he is new
able to resume his duties. Compare Morganf 48 M.S.P.R. at 612
(undisputed evidence that between the time of his removal and
the time of the hearing the appellant had recovered from his
disability ar>d had been reinstated to his former duties) .
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Handicap discrimination

When an agency establishes a legitimate nondiscriminatory

reason for its personnel action by meeting its burden of proof

on the merits, the issue of discrimination may be resolved by

determining whether the appellant has shown that the agency's

asserted reason for the action was merely pretext for

discrimination. See Beamon v. Department of Labor,

41 M.S.P.R. 525, 537 (1989). The appellant argues here as he

did below that the agency could have reasonably accommodated

him by reassignment to one of several administrative positions

identified in Alexandria, Virginia; Atlanta, Georgia; and

Houston, Texas. See PFRF, Tab 1 at 19-24. However, as the

administrative judge noted, see I.D. at 30, the Board has held

in this context that the geographical area in which an agency

must search for vacant positions to which an employee could be

reassigned is limited to the commuting area to which the

employee is presently assigned. See Gumper v. Department of

Justice, 55 M.S.P.R. 173, 177-78 (1992).4 Reassignment to one

of the positions identified by the appellant thus would not

constitute a reasonable accommodation. See id.

4 As he did below, see IAF, Tab 44, the appellant urges the
Board to reconsider its holding in Gumper, and he contends
that it should extend its holdings in other cases to find here
that the agency should have reassigned the appellant to an
administrative position outside the Richmond, Virginia
commuting area. See PFRF, Tab 1 at 20-24. To the extent that
the appellant simply objects to the application of Gumper in
this appeal and asks the Board to fashion another standard
more favorable to him, he merely disagrees with the ultimate
result reached by the administrative judge and has not set
forth a basis for further review. See Weaver v. Department of
the Navy/ 2 M.S.P.R. 129 133-34 (1980).
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In addition, the appellant repeats his argument that

Dr. Mathews revised his diagnosis and concluded that the

appellant could perform as a DUSM with periodic monitoring and

psychiatric evaluation as a reasonable accommodation.

See PFRF, Tab 1 at 24. Again, the evidence of record and the

hearing record do not support this characterization.

Dr. Mathews made several recommendations in which he indicated

that the appellant might be able to work while undergoing

treatment, but he made clear at the hearing that he never

suggested returning the appellant to a law-enforcement

position in which he would have to carry a gun. See IAF,

Tab 40, Exhibit D at 40, 43, 44; H.T. 1, Sides 3A, 3B, 4A,

Testimony of Dr. Thomas Mathews. In any event, as the

administrative judge noted, see I.D. at 29, it is not clear

how such monitoring would constitute a reasonable

accommodation. Even if the appellant's delusional paranoid

disorder was eventually cured, he would still be unable to

carry a firearm and perform one of the essential functions of

a DUSM during the interval of treatment. The appellant's

argument here thus does not constitute a reasonable

accommodation. See Savagre v» Department of the Wavy,

36 M.S.P.R. 148, 153 (1988). Therefore, the appellant has

failed to rebut the agency's establishment of a legitimate,

nondiscriminatory reason for its action by showing that that

reason was pretext for discrimination. See Beamon,

41 M.S.P.R. at 537.



15

Penalty

The appellant argues as he did below that the agency

should have mitigated its penalty by reassigning him to one of

the administrative positions that he identified as part of his

argument with respect to the issue of handicap discrimination.

See PFRF, Tab 1 at 25-27. The administrative judge failed to

address this contention. See I.D. at 30-31. This was error.

See Spithaler v. Office of Personnel Management, I M.S.P.R.

587f 589 (1980).

However, the error does not appear to have harmed the

appellant's substantive rights. See Panter v. Department of

the Air Force, 22 M.S.P.R. 281, 282 (1984). Absent a finding

of handicap discrimination, an agency is under no general

legal obligation to reassign an employee unless such an

obligation is created by agency regulations. See Konieczko v.

United States Postal Service, 47 M.S.P.R. 509, 512 (1991).

The proper inquiry here is whether the agency's penalty

selection fell within tolerable limits of reasonableness.

See Douglas v. Veterans Administration, 5 M.S.P.R. 280, 306

(1981). As the appellant notes, see PFRF, Tab 1 at 26-27, the

Board has found removal to be an unreasonable penalty where it

was shown that the appellant could have performed in a lower-

graded position, apparently at the same workplace as her prior

position. See Ransom v. Department of the Army, 49 M.S.P.R.

553, 558-59 (1991).
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Here, however, the only identified vacant positions to

which the appellant could be assigned, and for which he was

found to be qualified, are Property Management Specialist

positions in Houston, Texas, and Atlanta, Georgia; moreover,

the agency's staffing specialists found the appellant only

minimally qualified for such positions. See IAF, Tab 40,

Exhibit C at 95, 97; H.T. 1, Sides 1A, IB, Testimony of

Kenneth Holecko; H.T. 2, Sides 1A, IB, Testimony of Dene

James. And, the evidence of record does not show that the

appellant possesses any specialized administrative experience

in this area and reveals that he has served in a general law-

enforcement position since his employment with the agancy0

See IAF, Tab 40, Exhibit B. Under these circumstances, we

find that the agency's decision to remove the appellant rather

than reassigr him to one of the identified positions fell

within tolerable limits of reasonableness. See Douglas,

5 M.S.P.R. at 306.

ORDER

This is the final order of the Merit Systems Protection

Board in this appeal. 5 C.F.R. § 1201.113(c).

NOTICE TO APPELLANT

You have the right to request further review of the

Board's final decision in your appeal.

Discrimination Claims: Administrative Review

You may request the Equal Employment Opportunity

Commission (EEOC) to review the Board's final decision on your

discrimination claims. See 5 U.S,C. § 7702(b)(1). You must
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submit your request to the EEOC at the following address:

Office of Federal Operations
Equal Employment Opportunity Commission

P.O. Box 19848
Washington, DC 20036

You should submit your request to the EEOC no later than

30 calendar days after receipt of this order by your

representative, if you have one, or receipt by you personally,

whichever receipt occurs first. See 5 U.S.C. § 7702(b)(l).

Discrimination anc Other Claims; Judicial Action

If you do not ?"equest review of this order on your

discrimination claims by the EEOC, you may file a civil action

against the agency on both your discrimination claims and your

other claims in an appropriate United States district court.

See 5 U.S.C. § 7703(b)(2). You should file your civil action

with the district court no later than 30 calendar days after

receipt of this order by your representative, if you have one,

or receipt by you personally, whichever receipt occurs first.

See 5 U.S.C. § 7703(b)(2), If the action involves a claim of

discrimination based on race, color, religion, sex, national

origin, or a handicapping condition, you may be entitled to

representation by a court-appointed lawyer and to waiver of

any requirement of prepayment of fees, costs, or other

security. See 42 U.S.C. § 2000e5(f); 29 U-S.C. § 794a.
i

Other Claims; Judicial Review

If you choose not to seek review of the Board's decision

pn your discrimination claims, you may request the United

jStates Court of Appeals for the Federal Circuit to review the



18

Board's final decision on other issues in your appeal if the

court has jurisdiction. See 5 U.S.C. § 7703(b)(l). You must

submit your request to the court at the following address:

United States Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, DC 20439

The court must receive your request for review no later than

30 calendar days after receipt of this order by your

representative, if you have one, or receipt by you personally,

whichever receipt occurs first. See 5 U.S.C. § 7703(b)(l).

FOR THE BOARD:
Ht6be"rt E. Taylor
Clerk of the Board

Washington, D.C.


